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SUBJECT: SAN SALVADOR: EL MO20TE MASSACRE TRIAL: TEST CASE TOR
CIVIL

War Accountability

CLASSLKLED BY: Jean E. Manes
REASON: (b}, (d}

1. (8BC) Summary: The 198l El Mczote messacre remains the largest
mass Xilling (B0 civilians) in El Salvador's modern history. The
trial of 20 defendants, meny from the military's former high
command, ¢

may providé a barcmoeter for -he ability of the Salvadoran justice
system to tackle its complex history and sz ubborn_y_en renched
impuerity. Sirce July 2016 when the Suprome Court doclared the
Amresty Law of 1993 uncona'“.u.,onal for crimes againsi humanity
arnd

war crimes, a number of nosable other civil war eraz cases havé seen.
tractiorn includirg Lhe Zona Rosa case ‘Ref A) and the confirraticn
of

the 1992 30- year sentence of Colonel Gul*_errw Benavides for Lhe
1969 Jesuil priests' killings. The Attzorney General's [AG) office

‘created a specialized Historie Crimeés Uniz, dedicated: to the

investigation ard prosécution of civil war era crimes, and the
Sovernment of Ll Salvador {GOES! launched a national reparalions
program Lo provide small, rmonthly monatary compensation tc¢
registered ,
victims of the civil war and their lamilles (Ref 2Y. The GOES and
legisletors arfe exploring a replacement of the Arnesty law which
could impscs the ability to prosecutc the El Mozctg case and
others. .

The U.S. governmen:,vnon—qovernmenta"organizaticns (NGOs) and
lnternational community continue to rionitor the progress of these
cases closely. The Fmbassy continues to support creating strong
democranie instituzions in El Salvador, including the Judiciary,
which should help s rengthan accountability and trangparency Jor
a___ .

types of crime, both current and historic. End summary.

2. {C) Post is closely monitering progress ih Lhese, and plher

historic gross human rights viclation cases. § 1.4(B
1.4

)
1.4(D)

NFIDENTHAE: By’
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Ongo;ng Judicial P* cess In El Mozote

3. (SBU} ' Between Dacember -0 and 12, 1981, obver 800 civillans were

kitled by governmert forces in humerous villages in the Departwent .
ot - :
HorazanL which became known as the Bl Mozote_massacxe. According '
s :

zhe Trush Commission repork, £l Mezole massacre (named after the

village that suffered the masg casuaities) was part of "Operatlon

Rescue” and carried out by the Salvadoran Army's Atlacatl

Battdlion, o _ _

a rapid-reaction unit kased in San Salvader, inder ordezs .Zrom

Celonel Lomingo Monteéerrocsa Barrios (now deceascd) In the early
1980s there were heated dispates in the U.5. Congress qver
defunding
fereign rilitary aid to the Salvqaoran government due to . 1
CONFIBENT N " ?
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allegations _
of human rights vioclatidns. In November 1981, the Deparimert of
Defense issued the "Weoerner Report" ‘which gave a sunny descgriphkion
of

the Salvadcraﬂ military and praised the high command's rechtance
te
pdnlsh risconduct or exlreme violence in favor of supperting
loyalty. .

Scon arter the Z1 Mozote massacre, the Embassy reporied that vheré
was nec GV1dence to confizm that c:v111ans kad been systematically
kiltéd and downplayed the gravity of killirgs {Ref B).

4y {SBU) On September 13, 2016, Judge Jorge Cuzman Urquilla of the
Becoand Court of First instance ;n San Francisce Gotera, Morazan,
reopened the case against those cha“ged as the maverial and
intellectual authors of the massacre (Ref E). Defendants include
stveoral mempers of the sarisr commard of the hrmed Forces in 1981
Judge' Guzman reasoned that the July 13, 2016 ruling from cthe
-Constituticnal Chamber of the Supveme Court, which de¢lared
.application of 1993 Amnesty Law Lo gioss human rights vio ations
uncenstitutional (Ref F), allowed fix-'the rcsurtection of the case.
It had peen initiated in 1991, but shelved when the Amhesty Law
wenvu .

inté effect two ycars later. The Zmpétus for reopening the case
came . _ -

from ar August 19, 70716 petizion by SBalvadoran-bascd
ror-governmental _

organization (NGO) Tutela Iegal "Maria Julia Hernandez" and
pC=based

NGO the Certer for Justice and Internstional Law (CEJIL) to Judge
Guzmar, asking that.he reini c_ate the case in Zighl of invalidation
of the Ampesty Law.. These organi zatlons are “prlvate accusers, ”
who.

under the 1973 Criminal Procédural Code have the rJ.qht to submit
cvidence, cdll witnesses, and cross exanming witnesses and
defendants. ' '

5. {8BU} Or March 29 and 30, Judge Guzman held hearings ke inform
whe defendants of Lhe charges against them, marking the first time
the defendarts were.summoned before a judicial bedy to face
accusations for crimes committed during the massacre {Ref G).

-

| vad note.} Oy »told

62672017 10:25 AM
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k.

BolOLf that. tne ¥l Mozote massacre case is 2 “test case” for El
-Salvadoxfs-judirial sysiem, and should be seen as emblematic of

- justice teday. With roughly 4CC remains recovered through seven
exhuration processes; victims' eye witness testimonies, and
evidence
cf palterns of illegal obehaviar by the Salvadoran milltary guring
‘the et et et et e
civil wa.c,[ i sufficient eviderce exis.s Lo
demenstrate culpahlllty of crimes aga1nst Fumanity and war crimes
at

El Mozota. OLher Embawsy corntacts, however, nobe that El Salvador
lacks tae forensic erpertise to properly assess evidence of this
type
and from this era. l
difficult

for. Jutlge Guzman to justify not ze-opening the case because Lhe
July ' '

ruling overtrurning the Amnesty aw specifically called cut E.
Mozote

a5 a cédse which should be triecd. On May 11, Judge Guaman called
defendant and former Ministeér 'of Defense cose Gulllermd Garcis to
testify; but he avsteired and senz his lawyer in his szead. A5 a
conseguence, Judge Guziman can hold Garcia in centempt of court for
his absence, or allow Garcia “o send a writ-en statement instead.
In

2002 Gaxcia was fourd liable for participating in tor:iure and
extrajudicial killirgs while he was Miniszer of Defense, and a
judgment of $b4 mllllon was entered againsc him, He was depeorted
from

the United Stales in csznuary 2016.

v
i

it would have been

6. (SBU) "As the 1873 Crimipal Procedural Code gives the judge
inquisitorial powexr; Judge Guwman does not need the AG to file
requests [or information of to lead the investigation. Judge
Guzmah

has requested information from the Dfflce of the President and the
Minkstry of Defense, as we.l ds informat’on on the cﬂgcing
exhumations {rom formerly-presiding Judge Mario Diaz Sotoc. .
Exhumations are proceading under -a separatc judicial prcccss O
‘May

11, che Supreme Cour: notified Judge Diaz Soto Lhal he was being
ramoved from the case, determining that he had cverstepped: his
Judicial obligations. & nine judge majority held cthat & new judge
could ensurc that che exhumation process was net Zeopardized Dy
administrative mistakes. Pricrz Lc the March hearings, the Office
of

160f 87 i} 64672017 10:25 AM
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Lhe Presiden: sent Judge -Guzman the ‘names and cortact information
for
all the Armed Forces commancers and memdbers of the Atlacatl
3attalion
at the tire of the massacro. The Ministzy of Delense, however, has
continually challended requests for documents by the Access 0
pablic . .
Informaticn Institute {IAIP}, a gevernmernt instizucion supported by
USRID, and frustratéd the reledse of irnformation that couid suppert
2adicial processes reliked to civil war-éra crimes. Press reports
claim the Ministry of Defense has gone &s far as dellberately
destroying documents potertlally relgvant 1o these types of erimes.
(3ee paragraph 1l.) ¥

Legal Uncertainty with the Procedurs! Code
7.. {SBL) The case is being tried using the: 1973 Criminal

Prozedurdl . _
Code, as that was the law at the time of Lhe wasszacre. Wafle the

_r.e—
opening of the El Mozotc case is an important, positive step for

rule .
of lew and ending impunity in 71 Salvador, the fact that the 1973
Procedurs) Code is being used mearis that the discretior of a single

Judge is driving <he process,. .The crimingl fegdl system was

reformed

tn 1988, shifting frem an inqaisitive system, in which the judge is
actively involved in {nvestigating the case to an adversarial
syslem,

in which the prosccutcr and defense atLorney= corduct

investigaticns

and the court acts as an 1mnart1al roferee. The lQ?S_ProcedUIai

Lode.

alsa allews private accusers to stbmil eviderce, call witnesses,
and ' _

cross examine witnesses and defendants. Stbsequent reforms were
fueled in part by an attempt to hive a judicial system driven by
institutions rather than -individuzl judges and their persona?
willingness te take on a case,

B. (SRU) The 1973 Procedufal Code does not. include many of the
protections to witnesses or defendants established in later referms
to the Procedural Code. For —haw xeason, Judge Guzman has decided
that he will exerc1se his powers To use the 973 Procedural Ccde
only

insafar as it q*arts him inquisitorial rights, hut use the qurrent

—CEONFIBENTAGA N

A62017 10:25 AM.
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CONFIDENTIA -
Criminal Preocediral Code for sther matters., Upnder the
Constitution,
judges may rule at their own discretior an 211 matters for which
Lhe : -
Supreme Court has not provided clear guidance. (C'o'mmen't-:gr m] Bt -
— 1.4(D)
] I'End corment, ; 1
Rolc and Limitations of the AG's Office
E 1.4(B)
1.4(D)
B1
|
|
[
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i
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| (Seé paragraph 15.)

Other Reparations: Measures in El Mozote

13. {SBU!} As the El Mczote trial was stalled in domestic mourts,
victims’ groups ‘took their csse to the Inter-American Court (CIDH),
which handed down a decisieon in 2C12 holding the State responsible
for the massacre. As part of the decision, the CIDH ruled tha: the
GOE$ had tc investigale and try the case, conduct complete
exnuraticds, and fUlly compensate victims of the messacre. On
January 31, President. Sanchez Ceren swore ir medbers of the
Committze

for the Integral Social Development of El1 Salvsdor, tasked with
compensating vietims ard directly addressing the CIDH's ruling that
victims deszerve 510,000 to $35,000 each; totaling S17 million,
though ' )

funding fox repardeons as wéll ad othcr <y government
cbligations,

ars pot ilneluded: in ‘the 2017 ‘budget. Exhumations have oceurred in
tkree phases under tha techn: ca. leadersh-p of Argentine forensic
experts, and will ll{&ly continue. The flrst phase was in 1992,
when

143 remains were recovered( primarily of child:en; A secend round
of . : .

exhumsa~ions ©ooX place between 2000 and 2005, in connecetien with a
2000 decision by -he Salvadoran Supreme. Court that declared juddes
could use their discretlon en whether to apply the Amnesty Taw in
cases invoiving gross human rights viclatiens. Accezding teo
Gonzalez, no Jjudge at the time wanted tc téuch the Amnasty Law, but
exhumal iong and identification of rémains were seéén as a way to
prov;de a measure of jiustice without inflaming the passicdn of the
w1litary and thelr supporters. A third round of exkbumatisns began
in :

2012 but stalled until 2016, Most reccntly. or. November 2, 2016
Sapreme Ceourt Justide Flo"encin Melendez presided over a ceremony
retyrying 13 exhumed remains from the El Mozote massacre to their
Témilies.

Past Obstrictions to Justice in El Mozole

I1. (SBU) Illistoriecally, obstructive behavior from differen: actots
las hindered justice in the El Mozdte case. -Previous atiention to
]

1.4(B)
1.4(D)
Bt

§/672017 10:25 AM
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~he case from former AGs have hurt victims’ cfferts morc then
helped. ' ' ' .
In 2012, for exasmple, [ormer-AG Luis Martinez appointed Mario Ticas
as the head of the exhumaticn delegation, in ‘response to the 2012
CIZDH ruiing to conduct exhuraticns. - Judge Diaz Sotc refused to
cérzify Ticas on thé grounds Lhat ais academic credentials as a
sysTtems englneer d*d ‘not qualify Him te run a foremsic thumarion
of
‘human remains. 1Thls decisicn was cheered by Tutela Legal and othen
vierims" represen,atives, who accused AG Martiner of underminitg
‘the
‘exhumazion process by purpcsefully appeinting an unqualified
manager. . . .

Judge Uiaz-Soto eventually re-asthorized the exhumations ir 2016
when current AG Douglas Melendez appointed gualified persornel to
direcr the cxhumat? 0N program gnce agaid. | :

12. [SBU‘ The Ministry of Deferise Has aiso historically been
uncooperative in responding to cvidentiary reguests rolated. to
civil _

war-era crimes to shield the disclesure ¢f internal documents, and
challenging the TARIE, which decides c¢n adherence to freedom of
information requests. In two other massasre Gases, Teaoluca [1961)
and Qenango y Guadalupe {1984}; the Mizistry of Deferse went so far
‘as to appeal a dec151cn by the IAIP tC the Supreme Court, ir
January

2016, the Administrative Dispute Chamber of £he Supremé Court
apheld

a decision by the YAIP ordering Lhe Kialstry of Deferse to disclose
military documents and eves "rebuild® those thar had been lost or
destroyad in these cases. The Ministry ¢f Defense resnbnded that
it

“COMNFBENTHAEAT
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would turn over documents, but only after & direct order from the
D¢fice of the Presigent, which is rot reguired by Zaw and ufilikely
to

occur. The Ministry sald that ever if they had such an grder, no
such documents exist because Lhey wers destroyed.

Rulc of Law and Progress in Prosecuting y1v1l War Massacres

13. {(8BYJ} Tn ad01r1or t.o the El Mozote massacre case, open
investigations intocivil war-éra massacres continue, and nav te
relevanl for Lhe likely upcoming dispute on the Criminal Procedural

Code. Post is _ollowing the progress of these massacre Cases
carefully:

i. Rio Sumpul massacre: On May 14, 1990,
members:
of Mililary Detachmernt Mo, :, the National Gnard,” and the
paramilitary Organizacion WaCicnal Democratica (CROEN) converged <
around the hamlet of Las Arsdas, In theé department of C1alatenango
ard began to attack with arzill ery and fire from two helicopters.
hs
the villagers tried to cross the rivér inio Honduras, they were
blocked by the Hordiran milicary and 300 civilians were gunned
dowr.,
Tritiated in 1992, Tutela Lega . filed a potition to re-staxt it
following the July 2016 decision oversurning most of the Amnesty
Law.

The présiding JLdge hovever, decided cthat the AG rust lead the
investigation. Fe is using the 1973 Criminal Procedural Code to
make
the AG the chief invesiigator, and he cahnot assign the case to
another judge, Tutela Legal has filed a motion for tae judge to
reconsider, arguing that the judge nust dct as chief investigator
under the 1973 Procedural Code.

it, Tecoluca massacre; On Cctoker 30, 1881, 45
people were massacred in San Francisco &ngule, in Tecoluca, in the
department of San Vincente. Exhumations began in 2005, but tie
local
judge decided to stop the process In Light of the Amnesty Law. On
Tebruary 5, 2016, the Constitutlona’ Chamber of the Supreme Court
‘ordered the AG to investigate the case, and held that there had
‘been
a-violation of righus to the victims by omission (failing to
investigate), This case, iritiated after the Amnesty Law was’
1np1eman ed and before its annulment, is still open and active, and

| —CONPIRFNTIARNF—
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—~CONMHDENTAL/NE
the judge Is using the current Criwinal Procedural Code.

N El Calabozo massacre: As a resclt of ar aerial
benbacdmenL campalgn in Lae area of Cerrés de San Pedre, in the
department of San Vincente, on August 21 and 22, 1987, the Arlaca=l
Battalion massacred 200 internally displaced civiliars as tkey fled
the bombing on the banks ¢f Lhe Amatitan River. On Noveider 15,
2016, the Cons=z Lrurlonal Chamber of the Sipreme Couxt tuled that

the

right to truth of the victims of the rassacre hac been viclated,
and

ordered the Cours of First lastance t¢ review the applicable law
and

to rove the case forward in light of the annulmént of the 1993 "
‘Amnesty Law. The AG is trvlﬂq this case using the current Criminal
Procedura’ Code.

iv, “enango y Cuada1upe massacre: Or Pebruary 28,
1983, approximately 250 civilians were sact flecing acrial
bombardments near Tenango v Caadalupe, S;cnltoto, in the department
of Cuscat™an. T.ike the F! Mozete and 71 Calabozo massacres, the
Atlacatl Battalion is ;nplicated in this massacre.

.14, [8BU) Pos:t is monitgrihg other civil war-éra Cases carafully..
These Include thosé-.that have been filed against former members of
Lhe left-wing guerilla RcvemEﬁt, and cuarrent rul;ng political
party,

Fardbundo Mar.i Liberaticn Fronl {FMLN} a4 well a= against former
military rembers: :

i Armando Duran kidnappind: On July 28, z01e,
businessman Armando DJuran petitioned the Ac's Office to oper a case
against members of the FMIN leadérship for his December 7, 1986
kidnapping. Thi 5 complalﬁt included President Sanchesz Ce*er and
was
the first crimina. complaint made after the July 2016 nullification
of the 1993 Amnesty Taw., Daran's kldnapplﬁg was allegedly carxied
out by members of the Pecple's Revolutionaxry Army (ERP}, ha was
kept '
for 37 days, and his family paid a ransoem to secure his release.

i Zona Rosa- and Lalctiqae assassinations: On
February 14, zhe AG's Office 0peﬂad eight civil wat era cases where
the alleged perpeLraLo:s were members of Lihe leflt wing querilla
h gh
corwmand (Ref A). This includes the June 19, 1985 massacre af 13

CONFIRENTIALH—
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pdople at a Zona Rosa cafe, including six Zmerican citizens of
5wh1ch

four were U.S. Marines, and tbe Januar y 2, 1991 xi17ing of three
u.s.

mllltary'service mersevs whor their Euey UH-1H hellcopier was °
dowried

in Lolotigue,’ San Mlguel The complaints were brought .toc the AG by
&

rigit-leaning representative of the non-governmental organization
Vicrims of Terrorism ir Bl Salvador, Alvarez Consuegra.

iii, Jesuit Priests assgssinations; On April 6, tlie
Firsl Apoellate Criminal Courst .of San Salvador upheld the 30 year
sentence Aagainst Celonel Suillermo Alfredo Benavides Morenc handed
down in 1992 but cut short by the passage of the 1393 Amnesty Law.
The November 16, 1989 Xilling of sik Josult priests, their
‘housckceper and her daughter led to the 1992 trial ¢f multiple
defendants, but only Benavides was ronvzcted (Ref I). Becnavides
was
among the 17 deferdants named in a complaint befcre the Spanish
Natiogal Court and a December 21, 2015 extraditien request Zrom
Sparish Judge Eloy Vasco. On February 3, 2016, Benavides was
arrested in a nighttime rald along with three ather former
soldiers,
and all were r-eleased on August 26, 2016 except for Henavides.
After
his 1992 conviction Benavides appealed, bul il was never resolved
-since the passage of the 199? Arnesty law resulted in his

convictien

being set aside. | o . Pormer B5
Minister '

of Defease Coionel Tnccenle Orlando Montanc Morales is also ramed

as

a defendant in <he S$panish trlal and is carrently ir jail in Norzh

Caro.:xna awalting extradition. ©n May. 16, U.S. bDislrict dece

Terrence Boyle denled Mentano's petition for conditional release
whie appealing his extraditio:.

S i - Monsiynor Remerc assassination: On May 18, zhe
Fourlh Courz of Instruction “or San 3alvador ruled that former
Captain Alvarc Rafael Saravia would face rrial again for the 1980
murder of Monslignor Romere., & ]ud1c1a1 vroceeding against Saravia
was ¢ut shcrt after the passage of the 1992 Amnesty Law, aed on

tarch
23 Tutela Leégal petitioned the doilixt €6 recben the case under the
1973 Criminal Procediral Cecde., tourth Court of Instruction Judge. -

23 0( 67 . 67672017 16:25 AM
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CONE ~].]]H .
Rigobertn Chicas reasored that the nuilifica:iOn-of-the Amnesty Law
dllowed for the rcopening of the case., He also used a 2001 civil

ruling oy a U.S. bistriet four: againsl Saravia, which found him
liaple for crimes against humanizy for his rele in the
aggasaination

of Romero and ordered him o pay $10 million in damages, as further
rounds. [or reopenirg criminal proceedings in E. Salvador. Saravia

went. into kiding after the U.5. case was filed, and has been in
kiding sirce, According to Tutela Zegal diréctor Mauricio
Gonralez; K . .

the orgarization ucsuccessfully petizioned the AG's Office to

reoper

Lke Romers case last year. -

what Salvadorans (Say They) Want
15. [(C} Salvadorans themselves sppear to have very mixed views on

botk the relevsrce and impertance of bringing thesc cases. Zorvard.
Political leaders and e_ites on both _eft and xrigat. have told

Embassy

officers that they see no advantage te opening eld wounds: they
claim

the trials serve only to push increasing polarization and the
threat ‘

of ¢it-for-tat plainciffs trading adccusalions will nol zesclve any
‘cyrrent problems. Othpre, particularly areng somc academic and
civil

sociery groups, feel strongly that the patential for accountability
Zs- criviced te moving past civil war era divisions that continte to
p:aguc the couniry.. Polling data on these issiues i¢ mixed, When
asked directly about opening investigsticns or supporting search
comnissions, many. of those polled support some kind of justice,
truth’ i

commussion, or Transparency. For example, & Januazy 2317 poll by
the

institute for Public Opinion (IUDOPJ saowed 66% of those polied
agreed with the staterent "The Attoracy Genoral shotld investigate
war erd human rights vielations." However, few Salvadorans list
civil war era justice when asked about problems facing the countryy
IDJCP, Gallyp, and Latine Barometer consistently list crime,
unemploymens, and. vxcleﬂcc, pbut human rights for ary era 1'aremy

kbreaks 1% and civil war-specific crimes. is hatdly mertioned; |
§ 1.4(B)
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16. (SRU) Cofrrrent:™

| . At the end cf the
day, Salvadorans will need o detsrmine for 'henselves how best to
close Lhis difficult chaprer of their hiszory. Post will continve
td

remair in close contact with _oc,al and inzernational civil scclety
orgarizations Interested in these cases, and wlll reonitor the
progress as they (slowly) move through the courts. Ead corment .
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